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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 

 1.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON MOTION TO/FOR AN ORDER SETTING A SEPARATE TRIAL FILED 
BY MICHAEL AFFINITO 
* TENTATIVE RULING: * 
 
This motion is continued to March 14, 2022 to be heard in conjunction with Plaintiff’s Motion to 
Conform Pleadings to Proof.  Parties ordered to appear to discuss re-setting the jury trial 
currently set for January 31, 2022. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00276 
CASE NAME: MCMULLEN VS HOGGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY BRYAN HOGGE 
* TENTATIVE RULING: * 
 

Defendant, Bryan Hogge (“Hogge” or “defendant”) brings this motion for summary 
judgment against plaintiff, Christopher Derek McMullen (“plaintiff” or “McMullen”), on the basis of 
a release document signed by plaintiff in April of 2015.  
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In February 2015 McMullen acquired property, 2210 Hoffman Lane, Byron, California, 
from Hogge. After plaintiff acquired the property, Hogge took portions of a solar system for 
installation at his new residence. Plaintiff then executed a release in favor of Hogge on April 15, 
2015 in exchange for $10,800. The release states, in relevant part, that “McMullen […] hereby 
release[s] Bryan Hogge […] of and from all Obligations in respect to repairs agreed to at 2210 
Hoffman Lane Byron Ca 94514 causes of action, suits every name and nature, both in law and 
equity, which against said Releases.” (SSUMF, Fact No. 5; Exhibit A to Hogge Decl.) The 
release goes on to discuss irrigation leaks and attaches two bids for repairs totaling $10,800. 

Defendant’s motion contends that, via the release, plaintiff released all claims asserted 
in the Second Amended Complaint (negligence, breach of contract, trespass, fraud and deceit 
related to the removal of a functional solar system). Plaintiff opposes the motion, arguing that to 
the extent the release could be read to apply, it is ambiguous and should be construed against 
the drafter, admitting parol evidence of intent. Plaintiff further argues he could not waive claims 
about which he was unaware under Civil Code, § 1542. Hogge replies that plaintiff knew about 
the claim at the time of the release and the release is unambiguous in its application here.  

A party may move for summary judgment in an action or proceeding if it is contended 
that the action has no merit or that there is no defense to the action or proceeding. (See Code 
Civ. Proc., § 437c, subd. (a).) A motion for summary judgment shall be granted if all the papers 
submitted show that there is no triable issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. (Code Civ. Proc., § 437c (c).) The scope of the moving 
party’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. 
Co. (1990) 223 Cal.App.3d 1, 18.) A defendant may meets its burden of showing that a cause of 
action has no merit if it shows there is a complete defense to the cause of action. On where a 
moving party satisfies the initial burden does it shift to the opposing party to present specific 
facts showing that a triable issue of material fact exists. (Code Civ. Proc., § 437c (p).) 

The decision whether to admit parol evidence involves a two-step process. The first is to 
review the proffered material regarding the parties' intent to see if the language is "reasonably 
susceptible" of the interpretation urged by a party. (Winet v. Price (1992) 4 Cal.App.4th 1159, 
1165.) “The trial court’s ruling on the threshold determination of ‘ambiguity’ (i.e., whether the 
proffered evidence is relevant to prove a meaning to which the language is reasonably 
susceptible) is a question of law.” (Ibid).  

Here, the language of the release itself, combined with the addenda to the release (two 
bids) do not explicitly mention the solar issue. The material facts in support of the motion do not 
assert that the solar was a “repair[s] agreed to.” The terms of the release itself limit it to “repairs 
agreed to.” That phrase is followed with some mention of leaks in the irrigation. To the extent 
there is any ambiguity, the release is susceptible to the interpretation McMullen asserts and the 
evidence of the number of panels and total cost of those panels (over $30,000), as well as 
evidence McMullen agreed to replace the system upon close of escrow with the DiVincents, 
would be admissible to show parties’ intent. That evidence, at a minimum, raises a triable issue. 

Defendant has not shown entitlement to judgment as a matter of law. Even if defendant 
had successfully shifted the burden to plaintiff, plaintiff submits evidence to indicate there are 
disputes as to material facts. (See Fact Nos. 6-10.)  

The motion is denied. 
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 3.  TIME:  9:00   CASE#: MSC20-00156 
CASE NAME: ADELPHOS VS BAY AREA ELEVATOR 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
BAY AREA ELEVATOR COMPANY, INC., VICTOR LATRONICA 
* TENTATIVE RULING: * 
 
 The unopposed motion for leave to file a cross complaint to name Bay Area Elevator, Carolyn 
and Michael Gomes as cross defendants is granted for the reasons cited in the moving papers.  
Defendants and Cross-Complainants Advanced Elevator and Victor Latronica are ordered to file 
their cross-complaint on or before January 12, 2022. 
 

  

 4.  TIME:  9:00   CASE#: MSC20-01346 
CASE NAME: REED VS AGILITI HEALTH 
HEARING ON MOTION TO/FOR COMPEL T D R MEDICAL'S RESPONSES TO 
REQUEST. AGILITI HEALTH INC 
* TENTATIVE RULING: * 
 
 The unopposed motion to compel T D R to serve responses to Defendant’s Request for 
Production of Documents (and any responsive documents thereto) and Special Interrogatories 
is granted. Sanctions of $2,222.50 are imposed for failure to respond to an authorized method 
of discovery.  All objections are hereby ordered waived.  Code of Civ. Proc sections. 
2023.010(d),  2030.290(c), 2031.300(b) 
 

  

 5.  TIME:  9:00   CASE#: MSC20-01836 
CASE NAME: POWERS VS. AHEARN 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of GRIFFIN 
FILED BY CAMILLE AHEARN, PACIFIC UNION INTERNATIONAL INC 
* TENTATIVE RULING: * 
 
  Cross-Defendants Pacific Union International, Inc. dba Compass and Camille Ahern’s 

demurrer to the First Amended Cross-Complaint filed by Eric and Catherine Griffin is sustained 

with leave to amend.  Cross-Complainants’ First Cause of Action for Breach of Contract fails to 

allege facts sufficient to state a cause of action against Cross-Defendants.   

 The amended cross-complaint shall be filed and served on or before January 4, 2022. 

Background 

 Plaintiffs Ryan and Gabriela Power, husband and wife, purchased their residential 

property located at 137-139 Richard Lane in Walnut Creek from Eric and Catherine Griffin.  

Cross-Defendant Camille Ahern, a licensed real estate salesperson, negotiated the listing 

agreement with the Griffins for the marketing and sale of the property.  Cross-Defendant Pacific 
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Union was the licensed real estate broker, acting as agent for the Griffins.   Plaintiffs did not 

have an independent agent or broker.    

 After taking possession, Plaintiffs noticed numerous serious defects in the Property. 

Plaintiffs filed an action for breach of fiduciary duties against their agent and broker.  Plaintiffs 

filed a First Amended Complaint adding a claim of rescission against the Griffins. 

 Cross-Complaints followed. The subject of the present demurrer is Defendants/Cross-

Defendants Eric and Catherine Griffin’s Cross-Complaint against Camille Ahern and Pacific 

Union International. 

Demurrer 

 Cross-Defendants Pacific Union International, Inc. dba Compass and Camille Ahern 

demur to the First Cause of Action in the First Amended Cross-Complaint on the ground the 

claim for breach of contract fails to state facts sufficient to constitute a cause of action against 

Pacific Union.  (Code of Civil Procedure § 430.10(e).)  Cross-Defendants also argue the breach 

of contract cause of action is uncertain.  (CCP § 430.10(f).) 

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer, the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)  “If the complaint 

states a cause of action under any theory, regardless of the title under which the factual basis 

for relief is stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

1st Cause of Action (Breach of Contract) 

 Cross-Complainants Eric and Catherine Griffin entered into a written listing agreement 

with Cross-Defendants, Pacific Union International, Inc. dba Compass and Camille Ahern.  

Cross-Defendants were to exercise reasonable care and due diligence in listing and selling the 

Griffins’ property. 

 Cross-Complainants allege that Cross-Defendants breached the agreement by making 

misrepresentations to Plaintiffs regarding material information related to the subject property 

and by failing to disclose to Plaintiffs material information related to the property.   

 “[T]he elements of a cause of action for breach of contract are (1) the existence of the 

contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and 

(4) the resulting damages to the plaintiff.”  (Oasis West Realty, LLC v. Goldman (2011) 51 

Cal.4th 811, 821.) 
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 Cross-Defendants demur to the First Cause of Action for Breach of Contract on the 

ground Cross-Complainants have not alleged sufficient facts to demonstrate a breach of any 

specific term of the written agreement upon which the claim is based. Additionally, there are no 

specific facts upon which the asserted breach is founded. Instead, Cross-Complainants allege 

general, conclusory statements that Cross-Defendants breached the agreement by concealment 

and/or misrepresentations concerning material information regarding the property.  However, 

Cross-Complainants identify no specific term of the written agreement requiring Pacific Union to 

make disclosures. The listing agreement is not attached to the First Amended Cross-Complaint 

(“FAXC”) and no specific provision is cited, which obligated Pacific Union to engage in any 

particular conduct. Nor do Cross-Complainants identify the particular facts allegedly concealed 

or misrepresented. Cross-Defendants maintain the listing agreement only pertained to 

marketing of the property and payment of commission.  There are no obligations for the broker 

to make disclosures. 

 Cross-Complainants oppose the demurrer arguing they have alleged sufficient facts to 

state a breach of contract claim.  According to Cross-Complainants, the terms of the listing 

agreement required Cross-Defendants to exercise reasonable care and due diligences in listing 

and selling the property. Here, Cross-Complainants allege they disclosed all material 

information to Cross-Defendants.  Cross-Defendants then misrepresented those facts to 

Plaintiffs.  Cross-Defendants’ misrepresentations or omissions to Plaintiffs were the cause of 

Plaintiffs’ claims.  Therefore, as Cross-Complainants argue, Cross-Defendants’ conduct in 

misrepresenting, concealing or omitting material facts amounted to a breach of the listing 

agreement because the conduct consisted of a failure to use reasonable care and due diligence 

in listing and selling of the property. 

 Secondly, Cross-Defendants argue the cause of action is uncertain as Cross-

Complainants do not allege the particular provision in the listing agreement allegedly breached 

by Cross-Defendants or the foundational facts of cause of action. In response, Cross-

Complainants simply argue the allegations accurately represent the terms of the agreement.   

 Finally, Cross-Defendants argue there are no facts to support the damages element.  

The FAXC asserts no basis for indemnification. Cross-Complainants try to explain the basis for 

indemnification.  They argue that they have alleged that if Plaintiffs were harmed by the 

misrepresentations and/or omissions, it was due to Cross-Defendants’ breach of the listing 

agreement.  Therefore, Cross-Complainants should be entitled to indemnification. 

 In an alternative argument, Cross-Complainants contend that the demurrer should be 

overruled because Cross-Defendants’ conduct also constituted a breach of the implied covenant 

of good faith and fair dealing. So, if the Court finds Cross-Defendants’ conduct was not a breach 

of the terms of the agreement, it may find the conduct breached the covenant of good faith and 

fair dealing.    

 The Court finds the demurrer to the Breach of Contract cause of action is well-taken for 

the following reasons.  First, Cross-Complainants have not sufficient pled the contract.   
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“A written contract may be pleaded either by its terms—set out verbatim in the 
complaint or a copy of the contract attached to the complaint and incorporated 
therein by reference—or by its legal effect. [Citation.] In order to plead a contract 
by its legal effect, plaintiff must ‘allege the substance of its relevant terms. This is 
more difficult, for it requires a careful analysis of the instrument, 
comprehensiveness in statement, and avoidance of legal conclusions.’ [Citation.]”  

(Heritage Pacific Financial, LLC v. Monroy (2013) 215 Cal.App.4th 972, 993.)  

 Here, Cross-Complainants have not pled the legal effect, set out the terms of the 

contract or attached the written agreement to the FAXC.  As to breach of the terms, Cross-

Complainants have not identified any provision or term actually breached.  

 Secondly, as Cross-Defendants point out, Cross-Complainants are conflating the duty to 

exercise reasonable care and due diligence with a duty to disclose.   Cross-Complainants points 

to no terms of the listing agreement requiring a duty to disclose.  While Cross-Complainants 

may be able to plead the existence of a fiduciary relationship and an accompanying duty to 

disclose, this does not support their breach of contract claims.     

 Finally, in reference to Cross-Complainants’ argument that the demurrer should be 

overruled because the Cross-Defendants’ conduct constituted a breach of the implied covenant 

of good faith and fair dealing, the implied covenant does not save Cross-Complainants’ breach 

of contract claim. “[T]he covenant of good faith and fair dealing, implied by law in every contract, 

exists merely to prevent one contracting party from unfairly frustrating the other party's right to 

receive the benefits of the agreement actually made. [Citation.]…   It cannot impose substantive 

duties or limits on the contracting parties beyond those incorporated in the specific terms of their 

agreement.” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 349-350.) The implied 

covenant “cannot be extended to create obligations not contemplated in the contract.” (Racine & 

Laramie, Ltd. v. Department of Parks & Recreation (1992) 11 Cal.App.4th 1026, 1032.) 

 

  

 6.  TIME:  9:00   CASE#: MSC21-00246 
CASE NAME: NAGAR VS. FCA US LLC 
HEARING ON MOTION TO/FOR ENFORCE ARBITRATION AGREEMENT AND STAY 
CASE FILED BY FCA US, LLC, HILLTOP CHRYSLER JEEP DODGE RAM 
* TENTATIVE RULING: * 
 
The unopposed motion to compel arbitration is granted for the reasons cited in the moving 
papers.  This action is stayed pending completion of the arbitration. This matter is set for review 
of arbitration on September 13, 2022 at 9:30. 
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 7.  TIME:  9:00   CASE#: MSL18-00267 
CASE NAME: AMERICAN EXPRESS VS MARANGIO 
HEARING ON MOTION TO/FOR ENTER JUDGMENT PURSUANT TO CCP 664.6 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  In 2018, the parties reached a settlement and 
the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $9,732.46.  After 
complying with the agreement for over one year, the Defendant stopped making payments.  The 
balance now due is the principal sum of $1,206.46 plus court costs of $1003.00, for a total of 
$2,209.46. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$2,209.46. Plaintiff is ordered to submit a revised order and a SASE for a conformed copy. 
 

  

 8.  TIME:  9:00   CASE#: MSL20-02465 
CASE NAME: JEFFERSON CAP. VS SMITH 
HEARING ON MOTION TO/FOR ENFORE SETTLEMENT CCP SECTION 664.6 
FILED BY JEFFERSON CAPITAL SYSTEMS, LLC 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  In August 2020, the parties reached a 
settlement and the court retained jurisdiction.   
 
 Attached as an exhibit to Plaintiff’s Motion was a Stipulation for Settlement.  Pursuant to 
the settlement, Defendant agreed to pay Plaintiff the principal sum of $1,979.40 plus costs of 
$294.50, for a total of $2,273.90.  After making a number of payments, the Defendant stopped 
making payments.  The balance now due is the principal sum of $1,229.40 plus court costs of 
$579.50, for a total of $1,808.90. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$1,808.90.  Plaintiff is ordered to submit a proposed order and SASE for a conformed copy. 
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 9.  TIME:  9:00   CASE#: MSL20-03857 
CASE NAME: LAW OFFICES OF ETHAN WEISINGER 
HEARING ON MOTION TO/FOR RECLASSIFY CASE FROM LIMITED TO 
UNLIMITED FILED BY VITO TRAGNI 
* TENTATIVE RULING: * 
 
The motion to reclassify case from limited to unlimited jurisdiction is granted for the reasons 
cited in the moving papers.  Plaintiff’s request for judicial notice of certain documents filed in 
Alameda Superior Court is denied as they lack relevance. Lytwyn v. Fry's Electronics, Inc. 
(2005), 126 Cal. App. 4th 1455, (plaintiff’s request to take judicial notice of documents in other 
cases involving defendant denied where the documents were not relevant). 
 

  

10.  TIME:  9:00   CASE#: MSL20-03857 
CASE NAME: LAW OFFICES OF ETHAN WEISINGER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
All parties ordered to appear. 
 

  

11.  TIME:  9:00   CASE#: MSL20-04069 
CASE NAME: DEBT RESOLVE VS MARTINEZ-JOHNS 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PUR TO WRITTEN 
STIPULATION FILED BY DEBT RESOLVE, LLC 
* TENTATIVE RULING: * 
 
Plaintiff seeks to enforce a stipulated settlement.  In 2018, the parties reached a settlement and 
the court retained jurisdiction pursuant to the Code of Civil Procedure section 664.6.   
 
 Attached as an exhibit to Plaintiff’s Motion was a copy of the executed Stipulation for 
Settlement.  Pursuant to the settlement, Defendant agreed to pay Plaintiff the principal sum of 
$3,245.24.  After making a number of payments, the Defendant stopped making payments.  
The balance now due is the principal sum of $1340.24, attorney’s fees of $539.00, plus court 
costs of $376.00, for a total of $2,255.24. 
 
 All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.  Accordingly, the motion is granted.  The Court will sign the entry of judgment for 
$2,255.24. Plaintiff is ordered to submit a SASE for a conformed copy of the judgment. 
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12.  TIME:  9:00   CASE#: MSL20-05929 
CASE NAME: CITIBANK VS CARTER 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT FILED BY 
KATHY A CARTER 
* TENTATIVE RULING: * 
 
The unopposed motion to set aside default is granted.  Civ. Proc. 473(b). 
 

 

13.  TIME: 10:00   CASE#: MSL20-03602 
CASE NAME: CITIBANK VS CUNNING 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties order to appear prepared for short cause trial. 
 

  

14.  TIME: 10:00   CASE#: MSL20-03786 
CASE NAME: LVNV FUNDING VS. BHAMBRA 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 
Parties order to appear prepared for short cause trial. 
 

  

15.  TIME: 10:00   CASE#: MSL21-00270 
CASE NAME: CAVALRY VS OBIOMA 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties order to appear prepared for short cause trial. 
 

  

16.  TIME:  10:01  CASE#: MSC20-01346 
CASE NAME: REED VS AGILITI HEALTH 
HEARING ON MOTION TO/FOR COMPEL TOM REED’S RESPONSES TO REQUEST. 
AGILITI HEALTH INC 
* TENTATIVE RULING: * 
 
The unopposed motion to compel Tom Reed to serve responses to Defendant’s Request for 
Production of Documents (and any responsive documents thereto) and Special Interrogatories 
is granted. Sanctions of $2,222.50 are imposed for failure to respond to an authorized method 
of discovery.  All objections are hereby ordered waived.  Code of Civ. Proc sections. 
2023.010(d), 2030.290(c), 2031.300(b). 

 


